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Plaintiff has filed this action agai nst Hecki nger Stores
Conpany
Land MTD Products, Inc., stating four claims: two claims of negligence, one claim of “strict
liability” and one claim for breach of warranty. Presently before the Court is Defendants’ Motion
for Summary Judgment. For the reasons that follow, the motion is granted.

Backaground

The facts of the case are simple. Plaintiff, Joseph Frazier, tripped on an unidentified
object while mowing his lawn with awalk-behind lawn mower on May 12, 1996. At thetime
that he tripped, Plaintiff was pulling back on the mower. He held on to the mower as hefell,
continuing to grasp the blade control handles. During hisfall, Plaintiff’s |eft foot passed under
the mower, causing the mower blade to sever hisbig toe. Plaintiff then brought this action
against Defendants.

After the suit was filed, Plaintiff’s lawn mower disappeared. The mower had been held in

! Def endants’ Notice of Renoval clarifies that, although the
first naned Defendant is “Heckingers,” the proper nane for the
Def endant is “Heckinger Stores Conpany.”



astorage locker in the office building of Plaintiff’s counsel for approximately two years.
Plaintiff’s Memorandum states that “[s|ometime during the winter months of 1998 the lawn
mower was stolen from Plaintiff’s counsel’ s storage area.” Plaintiff’s Response to Defendants’
Motion for Summary Judgment at 11.C. However, Plaintiff’s counsel tells adifferent story ina

letter to Defendants' counsel. The letter states:

[S]ometinme in approxi mately March of 1998 the ownership of this building
deci ded to convert the above nmentioned storage areas to useable office
space. All the tenants were advised to renove all of their property
fromthe storage area. Sonetine in the spring of 1998 | personally went
back to the storage room assigned to ny lawfirm Wen | went in there
the | awn nower was gone.

Def endants’ Modtion for Summary Judgnent, Ex. |I. Thus, it appears
fromthis letter that the nower was not stolen, but rather
removed by buil di ng managenent after first notifying Plaintiff’s

counsel .

Di scussi on

LEGAL STANDARD

Summary judgnent is appropriate where the pl eadi ngs,
depositions, answers to interrogatories, and admi ssions on file,
together with the affidavits, reveal no genuine issue of materi al
fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R CGv. P. 56(c). Qur responsibility is not to
resol ve di sputed issues of fact, but to determ ne whether any
factual issues exist to be tried. Anderson v. Liberty Lobby,
Inc., 477 U. S. 242, 247-49 (1986). The presence of "a nere

scintilla of evidence" in the nonnovant's favor will not avoid

summary judgnent. WIllians v. Borough of Wst Chester, 891 F. 2d




458, 460 (3d GCir. 1989) (citing Anderson, 477 U S. at 249).

Rat her, we will grant sunmmary judgnent unless "the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party." Anderson, 477 U.S. at 248.

In making this determnation, all of the facts must be
viewed in the Iight nost favorable to the non-noving party and
all reasonabl e inferences nust be drawn in favor of the non-
noving party. 1d. at 256. Once the noving party has net the
initial burden of denobnstrating the absence of a genuine issue of
material fact, the non-noving party must establish the existence
of each elenment of its case. J.F. Feeser, Inc. v. Serv-A-
Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing Cel otex

Corp. v. Catrett, 477 U S. 317, 323 (1986)).
|I. FEDERAL PREEMPTI ON OF STATE LAW CLAI M5

Def endants argue that Plaintiff’'s clains, all of which are
state law clains, are preenpted by the Consunmer Products Safety
Act ("CPSA”"), 15 U. S.C. 8§ 2051 et seq. The CPSA, which has as
one of its stated purposes “to mnimze conflicting State and
| ocal regulations,” 15 U S.C. 8§ 2051(b)(3), includes an explicit

preenption clause. The Act states:

Whenever a consuner product safety standard under this Act is in effect
and applies to a risk of injury associated with a consuner product, no
State or political subdivision of a State shall have any authority
either to establish or to continue in effect any provision of a safety
standard or regul ation which prescribes any requirenents as to the

per f ormance, conposition, contents, design, finish, construction,
packagi ng, or |abeling of such product which are designed to deal with
the same risk of injury associated with such consumer product, unless
such requirenments are identical to the requirenents of the Federa

st andar d.

15 U.S.C. §8 2075(a). There is a consuner product safety standard
under the CPSA that applies to the risk of injury associated with



wal k- behind | awmm nowers. See 16 CF.R 8 1205.1 et seq. (“Safety
Standard for Wal k- Behi nd Power Lawn Mowers”). Thus, the CPSA
preenpts Plaintiff’s case if both: (1) Plaintiff proposes safety
standards that are not identical to the requirenents of the
Federal standard; and (2) the CPSA preenption applies to a state

| aw danmages acti on.

Plaintiff’s Proposed Safety Standards

Plaintiff Response identifies the follow ng defects that
Plaintiff clains existed in the | am nower manufactured and sold
by Defendants: (1) the edge of the blade and the rear of the
nmower deck were not separated by at |east three and one half
inches; (2) the rear trailing rubber shield was not rigid enough
and shoul d have been nmade out of a different material; (3) the
| awmn nmower shoul d have had a warning that specifically addressed
t he danger of pulling the | am nower over one’s foot. See
Plaintiff’s Response to Defendants’ Mdtion for Sumrmary Judgnent
at 8 11.D. In addition, Plaintiff’s expert, Dr. Ali M Sadegh
argued during his deposition that the blade stop tinme should have
been shorter. See Deposition of Ali M Sadegh at 117. The
guestion is whether these safety standards are identical to the
f ederal standards.

The edge of the blade and the rear of the nower deck were not separated
by at |east three and one half inches.

Plaintiff proposes this safety standard to prevent the entry
of a foot into the nower deck area. See Plaintiff’s Response to
Def endants’ Motion for Summary Judgnent at 8§ I1.D. However,

there is already a CPSA regul ation covering the risk of entry of



body parts into the nower deck area, which requires a “foot
probe” test to be done to determ ne whether the nower has
appropriate protection fromthe entry of a foot into the nower
deck area. See 16 CF.R 8 1205.4. Plaintiff’s proposed safety
standard is for a fixed distance, whereas there is a federal
regul ation on point which requires a “foot probe” test. Thus,
Plaintiff’s regulation differs fromthe federal regulation.
Plaintiff argues that the standard set out in 16 C F.R
§ 1205.4 effectively requires “a distance of 3.15 inches.fromthe
edge of the shield (housing) to the tip of the blade circle.”
However, as Defendants point out, the regulation requires no such
thing. Rather, 16 CF. R 8§ 1205.4 sets out a test to be done,
using a “foot probe.” Defendants have provided a “CPSC and ANSI
Conformance Verification,” indicating that MID Products, Inc. has
performed the required test on the nodel in question, and that
t he nower passed the “foot probe” test set out in 16 CF. R
8§ 1205.4. See Defendants’ Mdtion for Sunmary Judgnent, Ex. D
Plaintiff, meanwhile, has not submtted any evidence that his
expert even perforned this test on the sane nodel nower used by
Plaintiff. And, of course, neither party was able to perform
this test on the actual nmower used by Plaintiff, because that
nmower has been | ost.

The rear trailing rubber shield was not rigid enough and shoul d have
been nade out of a different material.

The rigidity of the real trailing rubber shield is covered
by 16 CF. R 8§ 1205.4 (“Wl k-behind rotary power nower protective
shields”). The regulation limts how stiff the shield can be by

requiring that the shield not “stop the nower as a result of



contact with the raised obstacle [that is established by the
test].” Plaintiff acknow edges that his expert has not descri bed
what stiff material the shield should be nade out of. See
Plaintiff’s Response at Il1.D. Again, Defendants have subnmitted
evi dence that the nower in question conplied with the federal
regul ation, and Plaintiff has not offered any evidence to the
contrary. See Defendants’ Mdtion for Summary Judgnent, Ex. D
Plaintiff’s proposed regulation is different fromthe federal
regul ati on.

The [ awn nower shoul d have had a warning that specifically addressed
t he danger of pulling the | awn nmower over one’s foot.

Federal regul ations establish the warnings to be used for
wal k- behi nd power |awn nmowers. See 16 C.F.R 8§ 1205.6 (“Warning
| abel for reel-type and rotary power nowers”). Defendants have
subm tted evidence that the nower in question carried these
warni ngs, and Plaintiff has not offered any evidence to the
contrary. See Defendants’ Mdtion for Summary Judgnent, Ex. D
Plaintiff proposes additional warnings that the nower should have
carried that are not identical to the federal warnings.

The bl ade stop tine should have been shorter

Federal regulations require that the blade nust conme to a
conplete stop “within 3.0 seconds after release of the control.”
See 16 CF.R 8 1205.5(a)(1)(iii). Plaintiff’'s expert guessed
that the nower in question had a stop tinme of ten seconds, but he
acknow edged that he perfornmed no tests to confirmthis guess.
See Deposition of Ali M Sadegh at 117. Defendants have
subnmitted evidence that the mower in question conplied with the

federal requirenent. See Defendants’ Motion for Summary



Judgnent, Ex. D. Plaintiff has thus produced no evi dence that
the nower in question did not conply with the federal standard,
and any “shorter” stop tine that Plaintiff proposes necessarily
is not identical to the federal regulation.

B. CPSA Preenption of a State Law Damages Action

It is clear, as discussed above, that Plaintiff’s proposed
safety standards are not identical to on-point federal safety
standards. Thus, if the preenption clause in the CPSA applies to
a state | aw danages action, Plaintiff’'s case will be preenpted
because the proposed requirenents are not “identical to the
requi renents of the Federal standard.” 15 U S.C. 8§ 2075(a).

The question of whether a federal preenption clause preenpts
state | aw danmages actions was addressed by the Suprenme Court in
Cpollone v. Liggett Goup, Inc., 505 U S 504 (1992). 1In

Ci pollone, the Suprene Court addressed whether the explicit
preenption clause in the Federal Cigarette Labeling and
Advertising Act, 15 U S.C. 8 1331 et seq., precluded a state |aw
damages action. The Court held that the preenption clause in the
1965 | aw did not preenpt state | aw damages actions, because the
cl ause contai ned narrow | anguage barring only a state’'s requiring

any “statenents” in the advertising of cigarettes. See G pollone

at 518. However, this clause was anended in 1969 to bar “not
sinply ‘statenents’ but rather ‘requirenents or

prohi bitions..inposed under State law.’'” 1d. at 520. Further,
the 1969 anendnment “reaches beyond statenments ‘in the
advertising’ to obligations ‘“with respect to the advertising or

pronotion’ of cigarettes.” 1d. This anmended version of the



preenption clause was found to preenpt any state | aw danages
action. The Supreme Court stated, “[t]he phrase ‘no requirenent
or prohibition sweeps broadly and suggests no distinction
bet ween positive enactnents and comon |law...” 1d. at 521.

The question, then, is whether the preenption clause
contained in the CPSA is nore like the 1965 preenption cl ause
di scussed in G pollone, or the 1969 anmended version of that

preenption clause. The CPSA preenption cl ause states:

Whenever a consuner product safety standard under this Act is in effect
and applies to a risk of injury associated with a consuner product, no
State or political subdivision of a State shall have any authority
either to establish or to continue in effect any provision of a safety
standard or regul ation which prescribes any requirenents as to the
performance, conposition, contents, design, finish, construction,
packagi ng, or |abeling of such product which are designed to deal wth
the sane risk of injury associated with such consumer product, unless
such requirenments are identical to the requirenents of the Federa

st andar d.

15 U.S.C. 8§ 2075(a). This text broadly prohibits “any provision
of a safety standard or regul ation which prescribes any
requirenents...,” a phrase that sounds distinctly parallel to the
phrase “no requirenent or prohibition” that |ed the Suprene Court
to find preenption of state | aw damages actions in G pollone. In
Ci pollone the Suprenme Court cited to Black’s definition of a tort
as “always [involving] a violation of sonme duty owing to
Plaintiff,” Black’s Law Dictionary 1489 (6'" ed. 1990), and
stated, “common-|aw danages actions of the sort raised by
petitioner are prem sed on the existence of a |legal duty, and it
is difficult to say that such actions do not inpose ‘requirenents

or prohibitions. Ci pollone at 522. In this case, a state |aw
damages action would clearly “establish.a safety standard or

regul ation,” which would in this case be prohibited under the



preenption cl ause of the CPSA

Plaintiff points to the “Savings Cl ause” in the CPSA,
arguing that this clause saves his claim The “Notes of
Deci sions” annotations followng 15 U S.C. §8 2075 point to a case
fromthe Northern District of California that addressed this
i ssue. The case addressed the Savings C ause in the CPSA which
reads “[c]onpliance with consuner product safety rules or other
rul es or orders under this chapter shall not relieve any person
fromliability at common | aw or under State statutory |law to any
ot her person.” 15 U S.C. § 2074. The Court determ ned that the
Savi ngs C ause could not contradict the rest of the Act, and that
therefore it nmust only maintain those state | aw danmages actions
“whose enforcenent would not result in inposition of requirenents
or regulations with respect to a matter already being regul at ed
by federal authorities under the CPSA.” Cortez v. MID Prods.,
927 F. Supp. 386, 391 (N.D. Cal. 1996). The Eighth Grcuit
reached the sane conclusion in Me v. MID, 73 F.3d 179, 182 (8"

Cr. 1995). The Court finds these decisions persuasive, and thus
finds that the Savings Clause in the CPSA does not preserve
Plaintiff’s claimin this case. Plaintiff’s claimwould clearly
“result in inposition of requirenents or regulations with respect
to a matter already being regulated by federal authorities under
the CPSA, " Cortez at 391, because Plaintiff proposes safety
requirenents to deal with risks of injury already regul ated by
federal regul ations adopted under the CPSA. See 16 CF.R 8§
1205.

DEFENDANTS OTHER ARGUMENTS FOR SUMMVARY JUDGMVENT



Def endants al so argue that they should be granted summary
j udgnment because: (1) Plaintiff lost the nmower; (2) Plaintiff has
failed to put forward appropriate evidence required for a design
defect case; (3) Plaintiff failed to state a proper claimfor
i nadequat e war ni ng under Pennsylvania |aw, and (4) social policy
analysis, which is required in a design defect case under
Pennsyl vani a | aw, wei ghs against finding that the nower in this
case was unreasonably dangerous. See Defendants’ Mbdtion for
Summary Judgnent at 19-33. However, because the Court has found
that Plaintiff’s design defect clains are all preenpted by the
CPSA, the Court need not address these additional argunents.

Concl usi on

Plaintiff’s clainms are all based upon a set of alleged
desi gn defects in the nower manufactured and sol d by Defendants.
Plaintiff’s expert wi tness has proposed a set of design standards
for lawn nowers such as the nower used by Plaintiff. However,
the risk of the injury suffered by Plaintiff is already regul ated
by regul ati ons passed under the CPSA. Accordingly, the
preenption clause of the CPSA preenpts Plaintiff’'s state | aw
damages cl ai ns.

An appropriate O der follows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOSEPH FRAZI ER
Pl ai ntiff,

ClVIL ACTI ON

V. .
NO 98- 3256

HECKI NGERS, and MID PRODUCTS,
| NC. ,
Def endant s.

ORDER

AND NOW this day of May, 2000, upon consideration of
Def endants’ Motion for Summary Judgnent (Docunent No. 21), and
the responses of the parties thereto, it is hereby ORDERED, in
accordance with the foregoing nenorandum that the Mdttion is
GRANTED. Sunmmary Judgment shall be ENTERED in favor of

Def endant s.

BY THE COURT:

J. CURTIS JOYNER, J.



